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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUNVENT
| ssued to: Andrew C. SUBCLEFF 009 102

DECI SI ON OF THE VI CE COVWANDANT ON APPEAL
UNI TED STATES COAST GUARD

2500
Andrew C. SUBCLEFF

Thi s appeal has been taken in accordance with 46 U S.C. SS7702
and 46 CFR SS5. 701.

By order dated Decenber 8, 1988, an Administrative Law Judge of
the United States Coast Guard at Seattle suspended outri ght
Appel lant's Merchant Mariner's License for a period of six nonths upon
finding proved the charge of negligence. The specification supporting
the charge all eged that Appellant, while serving as Pilot under the
authority of his above-captioned |icense, aboard the G.ACI ER BAY, O N.
526588, did, on July 2, 1987, negligently ground said vessel at the
approxi mate position of 60-29.4N;, 151-26.4W after failing to heed
navi gational information on NOAA Chart 16660, including Note E, and
NOAA Chart 16662, including Note B, and supplenental information in
U.S. Coast Pilot No. 9, Pacific and Arctic Coasts of Al aska pertaining
to Cook Inlet, Alaska, resulting in the vessel's hull being holed and
a major oil spill.

A simlar charge for this incident has been brought against the
vessel's Master and is reported as Appeal Decision 2501 (HAVKER).

The hearing was held at Anchorage, Al aska, on April 25-28 and My
1-2, 1988. Appellant was represented by professional counsel and
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I ntroduced 17 exhibits into evidence, as well as his own testinony and
that of eight wtnesses. Appellant entered a response of DENIAL to
the charge and specification as provided in 46 C.F.R 5.527.

The Investigating Oficer introduced 41 exhibits that were
received into evidence and offered the testinony of seventeen
W tnesses. After receipt of the hearing transcript, the parties'
briefs and the Investigating Oficer's proposed findings of fact and
conclusions of law, the Adm nistrative Law Judge rendered a deci si on,
on Septenber 21, 1988, in which he concluded that the charge and
specification were found proved. The final witten Decision and O der
suspending all licenses and docunents issued to Appellant for a period
of six nonths was entered on Decenber 8, 1988. Appellant filed a
Noti ce of Appeal on January 3, 1989, pursuant to 46 C. F.R 5.703 and
filed his brief with the Commandant on July 3, 1989, perfecting his
appeal pursuant to 46 C.F.R 5.703(c).

Appearance: James D. Glnore, Esq., Glnore & Fel dman, 310 K
Street, Suite 308, Anchorage, Al aska 99501.

FI NDI NGS OF FACT

1. Appel | ant Andrew C. Subcl eff was at all tines rel evant
serving aboard the GLACI ER BAY in the capacity of Pilot under the
authority of his duly issued License No. 009 102. This license
authorized himto serve as Master of ocean, steam or notor vessels of
any gross tonnage. It bears the Radar Observer unlimted endorsenent,
as well as the endorsenment for First Class Pilot of any gross tonnage
upon the waters of Southeast, Southwest and Western Al aska. On July
2, 1987, the license was current and vali d.

2. The GLACI ER BAY, O ficial No. 526 588, at all tines rel evant
herein, was an oceangoi ng, deep draft oil tanker with a length of 774
feet, a beamof 125 feet and a gross tonnage of 37,784. At all tines
rel evant, the vessel was engaged in the coastw se trade.

3. On July 1, 1987, the GLACI ER BAY departed Val dez, Al aska,
destined for the Ni kishka oil termnal in Cook Inlet with 380,600
barrels of crude oil. Wile en route, Appellant and the vessel's
Master | earned that the dock at N ki shka woul d be unavail able until
nine hours later than the vessel's originally schedul ed arrival tine.
Appel l ant and the Master nmade a joint decision to wait out the del ay
by anchoring inside the 10 fathomcurve in the eastern portion of Cook
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I nl et about 11 mles south of N kishka, 3.5 mles southwest of the
Sal o Rock Buoy, and in a position not far fromwhere the charted
depth at nean low, |ow water would be 6 fathons, five feet. Wth a
draft of 32' 9", this would give the vessel, at the anticipated tidal
stage, an underkeel clearance of 13.5 feet.

4. To this end, they proceeded into Cook Inlet. At
approximately 2:47 a.m, July 2, 1987, the heavily | aden vessel turned
to an easterly course and headed for the previously sel ected anchorage
site. At approximately 3:23 a.m, seven mnutes before the maxi num
|l ow tide, the vessel's anchor was dropped and, al nost sinultaneously,
those on board experienced a "jolt". The vessel had struck an
uncharted rock | ocated, according to a post-casualty survey, at 60-

29. 6N, 151-26.16W that rose approxinmately 30 feet above the
surrounding flat bottom of sand and gravel, causing the vessel hull to
be "holed". A substantial quantity of oil fromthe vessel's cargo

| eaked into Cook Inlet.

5. The chart in use on the GLACI ER BAY at the tinme of the
casualty was U. S. Departnent of Commerce, National Oceanic and
At nrospheric Adm nistration (hereafter "NOAA'") Chart No. 16662,
entitled Cook Inlet - Kalgin Island to North Foreland (1st Edition -
April 9/83). This chart contains a precautionary note (Note B) which

states: "Nunerous uncharted and dangerous subnerged boul ders exist in
the eastern portion of Cook Inlet. Mariners should use extrene
caution in this area." Also on board was the smaller scal e NOAA Chart

No. 16660 (22nd Edition, May 22/82), whose Note E contained the sane
cautionary | anguage.

6. References to Notes B and E are printed at several places on
t hese respective charts, inside both the 10 fathomand 5 fathom
curves, on the eastern side of Cook Inlet. In particular, Chart No.

16662 contains a |large scale chart inset of the area from Cape Kasil of
to the Kenai River. The "Note B" shown on that inset is approximtely
2 nautical mles south of the grounding site and on approximately the
sanme longitude within the 10 fathom curve. Both charts were the
current edition as of the tine of the grounding.

7. Each chart contained the follow ng reference:
" SUPPLEMENTAL | NFORMATION - Consult U. S. Coast Pilot 9 for inportant
suppl enental information." The U S. Coast Pilot No. 9 (12th Ed,
January 1985) contains, anong other things, the foll ow ng nessage:
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Dangers. - The shoals in Cook Inlet are generally strewn with

boul ders, which are on the otherw se flat bottom give no indication
to the lead unless it strikes them and are not nmarked by kel p. Most
of those |ocated by the survey were found by sighting themat |ow
water. It was noted in places that the boulders rise as nuch as 30
feet above the general |evel of the bottom The boul ders nay be noved
during the ice breakup in spring and by the action of strong currents.
As a neasure of safety, it is considered advisable for vessels to
avoi d areas having depths no nore than 30 feet greater than the draft.
At | ow water, deep-draft vessels should avoid areas wth charted
depths of less than 10 fathons. [Enphasis added]

8. Appel | ant and the vessel's Master were both fully aware of
the warnings contained in the charts and Coast Pilot at the tine they
made the joint decision to anchor within the 10 fat hom curve at | ow
tide.

9. The Adm nistrative Law Judge found that Appellant's failure
to heed the navigational information in the charts and Coast Pilot and
his decision to deviate fromthe customary route into N kishka,
navi gati ng the GLACI ER BAY t hrough charted depths of |ess than 10
fathons to an unsurveyed, experinental anchorage in the eastern
portion of Cook Inlet, constituted negligence within the scope of 46
U S C 7702.

BASES OF APPEAL
The bases of appeal fromthe Decision and Order are:

(1) That the Adm nistrative Law Judge erroneously invoked the
presunption of negligence;

(2) That the reliable, probative and substantial evidence of
record does not support the Adm nistrative Law Judge's determ nation
of negligence;

(3) That the Adm nistrative Law Judge erred in ruling
Appel l ant's conduct constituted negligence rather than an excusabl e
error in judgnent;

(4) That the Adm nistrative Law Judge erred in failing to
regard certain |anguage in Coast Guard Exhibit 27 as a binding
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adm ssi on against interest; and

(5 That the final order of the Adm nistrative Law Judge is
overly severe.

OPI NI ON

Appel l ant argues that it was error for the Adm nistrative Law
Judge to rely upon the presunption of negligence that arises when a
vessel strikes a fixed object. He maintains that, since the boul der
was subnerged and uncharted, the presunption does not arise, citing

Delta Transload, Inc. v. MV NAVIOS COMANDER, 818 F.2d 445 (5th
Cr. 1987).

The ALJ did take note that a presunption of negligence arises
when a noving vessel collides with a fixed objectl, that such a
presunption nmay be invoked in these proceedi ngs, and that Appell ant
had not rebutted the presunption. However, he also held that
Appel l ant's negligence was proved wholly i ndependent of the |egal
presunpti on:

In this case there is no need to rely upon the presunption of
negl i gence. Respondent's negligence has been convincingly proved.

In view of the warnings it was not prudent to depart fromthe tried,
tested and known route custonmarily used when approachi ng N ki shka and
turn to an easterly heading into shallower water, the circunstances
all being considered. To do so was not using "extrene caution”, in
view of the charts warning of the existence of uncharted and dangerous
subnerged boul ders in the eastern portion of Cook Inlet.

* * %
It was not prudent to subject this vessel, |loaded with crude oil, to
the possibility of striking "subnerged", "dangerous", "uncharted",

“boul ders" which were known to "rise as nmuch as 30' above the general
| evel of the bottom"”

1 The nore apposite cases are those holding that a presunption of
negl i gence ari ses when a vessel grounds on a subnerged object.
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Appeal Decision No. 2113 (HINDS) (presunption of negligence arises

I f vessel strikes a known subnerged object even if the precise

| ocation is unknown.) See al so, Appeal Decision 2278 (BELTON), M d-
America Tr. Co., Inc. v. National M Serv., Inc., 497 F.2d 776 (8th
Cr. 1974); Chesapeake Bay Bridge and Tunnel District v.

Lauritzen, 404 F.2d 1001 (4th Cr. 1968); McWIIlians Bros. v.
Pennsyl vania Railroad Co., 300 Fed. 687, 1924 AMC. 575 (S.D.N.Y.

1919). Vessels are presuned not to run aground in the ordinary course
when operated by careful navigators. Appeal Decision 1200

(RICHARDS). And when a vessel grounds in a place where it has no

busi ness bei ng under the commonly accepted dictates of piloting and
good seamanshi p, the presunption of fault arises on the part of the
person piloting. Appeal Decision 2133 (SANDLIN), Appeal Deci sion

2382 (NILSEN), Appeal Decision 2409 (PLACZKI EW CZ).

It was not prudent to fly in the face of the chart and coast pil ot
war ni ngs. Respondent's shi p-handling, as such, is not an issue. That
whi ch has rightly been questioned in this case is his judgnent. The
Respondent spent a consi derabl e anount of tine and deliberation to
arrive at what nust be considered a col ossal blunder. [D&0O p. 30-31].

Thus, the Decision and Order did not rest or rely upon the
presunption of negligence. Were there are two i ndependent theories
upon which a charge of negligence is found proved, the Adm nistrative
Law Judge's decision will be upheld even if one of those grounds could
be forwarded on appeal as legally insufficient. Appeal Decision
2497 (GQUI ZZOTTI). To rule on the efficacy of the presunption in
this case would anount to issuance of an advisory opinion. Here, the
Adm ni strative Law Judge ruled that Appellant's actions failed to neet
the requisite standard of care and that the Governnent had "net its
burden of proof by reliable, probative and substantial evidence, that
I's, by the preponderance of the evidence." [D&0 p. 28]

Appel l ant all eges that, on the contrary, there was insufficient
reliabl e, probative and substantial evidence to support a finding of
negl i gence on the part of Appellant and points to nunerous specific
findings in the Decision and Order as unsupportabl e.
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In considering this appeal, the factual findings of the
Adm ni strative Law Judge nust be accepted unl ess unsupported by
substantial evidence in the record as a whole or unless inherently
i ncredi bl e. Appeal Decision 2378 (CALICCH O, Appeal Decision 2333
(AYALA), and Appeal Decision 2302 (FRAPPIER). As a corollary, if
there is sufficient evidence to justify a finding, it is not required
that the finding be consistent with all evidence in the record.
Appeal Decision 2282 (LITTLEFIELD). Nor will conflicting evidence
be rewei ghed on appeal if the findings of the Adm nistrative Law Judge
can be reasonably supported. Appeal Decision 2390 (PURSER), Aff'd

sub nom Commandant v. Purser, NTSB Order No. EM 130 (1986);
Appeal Decision 2356 (FOSTER), Appeal Decision 2344 (KOHAJDA),

Appeal Decision 2340 (JAFFE).

Appel | ant argues first that, contrary to the Decision and O der
[p. 19], the grounding site is not a "virtual rock garden."” He
mai ntains that the witness who used the phrase "rock garden" was
referring to the beach area and not to the grounding site, which was
some 4.5 mles fromshore.

A thorough review of the record reveals that a substantial anount
of evidence was introduced concerning boulders in the eastern portion
of Cook Inlet. Aside fromwarnings on the charts and in the Coast
Pilot, local fishernen described the area on the beach and up to five
mles out (which would include the grounding site) as being very
treacherous and contai ni ng many huge, subnerged rocks. [Tr. 183-184;
201]. Fromshore, at lowtide, it is possible to see them scattered
all over the imedi ate area of Karluk Reef [Tr. 190], which is not far
fromthe grounding site. Local pilot Calvin Cary concurred that there
are many | arge boul ders on the beach, and that there is a general
sl opi ng towards deeper water fromthe beach. [Tr. 897-898]. Admral
Wesley V. Hull, from NOAA, indicated that one can assune the boul ders
vi si bl e on shore continue out into the water since this is a gl aci al
area. [Tr. 379-380]. M. Francis Buckler, the Coast CGuard's expert
W tness on pilotage, testified further that the | oose subnerged
boul ders tend to nove as a result of ice scarring and tidal current
actions in the general area of Cook Inlet. [Tr. 567]. This is noted
in the Coast Pilot as well.

M. Lewis Epps, Appellant's surveyor, testified fromhis
experience in conducting surveys within the ten fathom curve and his
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background in m ning engi neering, that the whole of Cook Inlet could
be characterized as sort of a scattering of boulders. Although in his
view it is unusual to find |arge, non-novable boulders out to the ten
fathomcurve, it is not unknown. [Tr. 707, 723-725]. The Coast Pil ot
descri bes eastern Cook Inlet as being "generally strewn with

boul ders. "

It is in this context that the Investigating Oficer inquired
whether "it's a lot like a rock garden to a certain extent, a |ot of
boul ders" and this context which evidently generated the phrase
"virtual rock garden” in the Decision and Order. The wtness, Pilot
Cary, responded "Unh-huh" to the inquiry, referring specifically to
rocks on the beach. [Tr. 898]. However, | find that there is
substantial, probative and reliable evidence to justify the extension
of this metaphor by the Adm nistrative Law Judge to the whol e of
eastern Cook Inlet wthin the ten fathom curve and discern no error in
the finding in this regard.

Appel | ant next contests the finding that Appellant's anchorage
site was a mle or nore east of the route or corridor customarily used
by pilots navigating to or from Ni ki shka. [D&0 p. 21, 32]. Since
Pilot OGsnes testified that the grounding site was only .4 mles from
Appel lant's trackline to N kishka, Appellant naintains that the
finding was clearly erroneous.

In responding to this argunent, it is first necessary to identify
the grounding site. Through use of side-scan sonar, Appellant's
surveyor, M. Lewi s Epps, discovered the rock that was hit by the
vessel to be at 60-29.6N and 151-26.16W [ Subcleff Ex. F]2. According
to Exhibit F, this position is |ocated approxinmately 1,300 feet to the
east, and slightly south, of a 6 fathomfive foot notation shown on
Chart No. 16662 at approxi mately 60-29.6N and 151-26. 5W

The testinony fromlocal pilots as to the customary transit route
I's remarkably consistent: Approaching N kishka fromthe south,
vessel s position thensel ves approximately 6 nautical mles off Cape
Kasi | of 3, heading north on a 022 course that wll place themfive
mles off the nouth of the Kenai River. Wen reaching a point about
four or five mles southwest of the docks, the heading is changed by
several degrees (which is not relevant here since that course change
is renote fromthe anchorage site) to head in toward the m ddl e dock.
[Tr. p. 257, 263 (Boyd), 827 (Wight), 872 (Joslyn), 892 (Cary)].
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2 This positionis within 50 to 60 yards of a rock on the sane
general |ongitude reported by NOAA in a simlar post-casualty survey,
and it is assuned that both surveyors found the sane rock, with
slightly different descriptions as to |ongitude.

3 Al mleage described herein are nautical mles (6,076.1 feet)
rather than statute mles (5,280 feet) except where expressly stated
to the contrary.

Pilot Janes Wight described this trackline as a "corridor" and
testified that it has been closely surveyed and traversed by many
vessel s over the years. The trackline is knowmn to the pilots through
practice, although everyone steers a slightly different course. [Tr.
855-860]. Pilot Anthony Joslyn affirmatively testified that the
di stance between his trackline and the 6 fathomfive foot point
(descri bed above) is 1 to 1.1 mles. [Tr. 885]. This testinony is
consistent with the Judge's finding in the Decision and O der.

Appel lant testified that, in 1985, he obtained a copy of NOAA
Chart No. 16662, which is marked as Exhibit M and he marked in ink a
western trackline of 023 located 6.2 mles off Cape Kasilof and 4.7
mles off the Kenai River. He had used this trackline since 1985
because it was safer and in deeper water than the traditional
trackline, located further to the east, that had been used prior to
I ssuance of the 1983 edition of the chart. This obsolete trackline is
al so depicted on Exhibit M showing a 022 course and lying 5.4 mles
of f Cape Kasilof and 4 mles off the Kenai River. [Tr. 988-93, 1022-
1025, 1040-1042].

Using Exhibit M and assum ng the rock is about 1,300 feet east
and slightly south of the 6 fathomfive foot mark on the chart as
descri bed above, the distance from Appellant's customary 023 track
line to the grounding site is approximately 1.6 nautical mles, and
the distance fromthe obsolete 022 track |line, used before 1985, to
the grounding site is 1.1 nautical mles.

There was al so testinony froman expert testifying for the Coast
GQuard, Francis Buckler, that the vessel initially went a full
shi pl ength beyond the grounding site and then backed up into the rock.
This woul d have placed the vessel at |east 600 feet further east than
the rock. [Tr. 1073-1074].

Appel l ant says Pilot JimGsnes testified that the grounding site
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was .4 mles fromhis "courseline" [sic], citing the transcript at p.
807. Not only is Appellant's citation in error4, sois his
representation of the substance of this testinmony. |In fact, Pilot
Gsnes estimated that it was .4 mles fromhis "courseline" to a red
dot contained on Exhibit J. [Tr. 775-776]. Later in the transcript,
it is revealed that the red dot did not depict the grounding site at
all [Tr. 811-812] and that OGsnes' testinony was based on a significant
m stake of fact. Thus, Appellant's allegation of error concerning the
di stance that Appellant deviated fromthe customary route is w thout
foundation. If anything, the Judge's finding that the grounding site
was 1.1 miles fromthe corridor was conservative and favored Appell ant
to the greatest degree possible given the existing evidence.

4 Appell ant supports his argunents on Appeal by reference to the
hearing transcript at |east 35 tines. A conparison of the transcript
wth Appellant's Brief reveals that not a single citation in the Brief
I s accurate.

Next Appellant argues that the Adm nistrative Law Judge er red in
finding the chosen anchorage to be "experinental." The Decision and
Order [p. 33] states: "It was virtually an experinental anchorage.

He was pressing, navigating on the edge, that is, he was |eaving no
tolerance, relative to the vessels [sic] draft and charted depths, for
t he unusual or unexpected."

Appel l ant states that, on the contrary: he had anchored in the
vicinity before; the second mate testified he found not hi ng unusual
about the anchorage; that, per the testinony of Pilot Josslyn, the
area had been regularly travel ed; and that, per Pilot Cary, people
traditionally anchored there. Further, Al aska Steanshi p Conpany's
vessel s had anchored there before.

In actuality, the experinental nature of the anchorage is an
ultimate fact that was supported by overwhel m ng evi dence.

Every pilot queried on the subject testified that he had never
anchored a deep draft vessel in the area of the grounding. Each
testified unequivocally that he always anchored outside the ten fathom
curve anywhere froml1l to 5 mles south of the N kishka dock. [Tr. p.
261, 269 (Boyd); 817-819 (GOsnes); 887 (Joslyn); 897 (Cary); 932, 941
(Hawker)].
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Appellant testified at the hearing that he had intended to seek
out a "new anchorage" as an alternative to the one south of the dock,
and that he was unaware of any other pilot who had chosen to use this
new anchorage before. [Tr. 997, 1039]. |Indeed, of Appellant's 360
trips into Nikishka, there were only three previous occasi ons on which
he had ever anchored near the grounding site. [Tr. 1036]

Appel | ant argues that the grounding site could not be considered
an experinental anchorage since Al aska Steanshi p Conpany had routinely
anchored vessels there in the past. However, it is abundantly clear
that Al aska Steanmis use of the area has little bearing on whether it
woul d be safe for deep draft vessels at lowtide, especially in |ight
of the warnings contained on the charts and in the Coast Pilot.

Various witnesses testified that Al aska Steam anchored in this
area, southwest of the Sal nb Rock buoy, sone 27 to 40 years ago while
| oading cargo froma | ocal cannery. [Tr. 288-89 (Boyd), 781, 798
(Csnes), 933 (Hawker)]. The average draft of the Al aska Steam vessels
was described as 24 to 26 feet [Tr. 311 (Boyd)], 18 to 22 feet [Tr.
793 (GCsnes)], and up to 28 feet [Tr. 933 (Hawker)]. There is no
evi dence on the record that Al aska Steam vessels navigated and
anchored inside the 10 fathomcurve at lowtide with |less than 30 feet
under their keel. A pilot who is about to take deeper draft vessels
into an area which was used in the past for vessels of |esser drafts
I's under a strong duty to check the depths of such channels before

venturing forward. MV GERW v. United States, 467 F.2d 456, 1973
AMC 383 (3d Cir. 1972).

It is clear that this anchorage site was i ndeed experinental for
a deep draft vessel at lowtide with an expectation of an underkeel
cl earance of only 13.5 feet.

Appel | ant next argues that the Decision and Order [p. 33]
contains a msinterpretation of the testinony of Pilot Francis
Buckl er. M. Buckler stated that Note B on Chart No. 16662, neans:
“I'n plain mari ner | anguage, get the hell out of there." [Tr. 571].
Appel | ant says the Adm nistrative Law Judge nmade a m stake in thinking
that the word "there" neant specifically the grounding site when, in
fact, the chart note refers to the whole of the 10 fathom curve.
However, the Adm nistrative Law Judge nade no m stake. Since the
grounding site is contained within the 10 fathom curve, the adnonition
does apply to the grounding site. Appellant's argunment is
unsupportable in fact or |ogic.
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The Adm nistrative Law Judge surm sed that Appellant "nost |ikely
as a matter of ease and conveni ence chose to use the Jacier Bay to
test a new anchorage.” [D& ) p. 33]. Appellant argues that this is
error in view of his own testinony that he carefully deliberated the
options of how to deal with the nine hour delay in having access to
the N ki shka dock. | agree the Adm nistrative Law Judge goes too far
In conjecturing that Appellant's decisions were nmade solely out of
conveni ence. However, this is harmess error and does not change the
result. Nor does it support Appellant's further argunent, discussed
bel ow, that the accident was the result of an error in judgnent.

Appel | ant next argues the evidence does not support a finding
that Appellant failed "to heed navigational information" on the charts
and in the Coast Pilot. He says that, in fact, the rock lay in 61" of
wat er (over 10 fathons) and, considering the vessel's 32'9" draft,
there was al nost 29' beneath the keel.

This argunent is flawed logic. Regardless of the actual depth at
the groundi ng site, Appellant navigated inside the 10 fathom curve at
| ow tide for an extended period of tinme, transiting close aboard
waters with a charted depth of only 6 fathons five feet. Considering
the stage of the tide (and the overtide) at the tine, the actual depth
at 6 fathons five feet would be 46.5', [Tr. 268, 353] and the
under keel cl earance would be only about 13.5" [Tr. 359].

To negligently disregard the adnonitions on the charts and in the
Coast Pilot and enter into waters known to offer an underkeel
cl earance of 13.5" was to flirt with disaster. The Adm nistrative Law
Judge was not clearly erroneous in finding that Appellant negligently
grounded the vessel "after failing to heed navigational
information..." [D& p. 16].

The fact that, according to Appellant, there is a |ocal custom
anong pilots to approach Nikishka with only a 10 foot underkeel
clearance is irrelevant. Local customis not evidence of reasonable
care. Appeal Decision No. 2261 (SAVOE). In any event, pilots

testified that such customis applied to a shoal | ocated beneath a

wel | -defined segnent of the standard approach trackline and which nust
be crossed in order to reach N kishka by the nost efficient route.

The pilots justify the customof nmaking this crossing with |ess than
30 feet of water under their keels because nunerous surveys have been
done of that particular segnent of the shoal and they have safely
achieved this crossing over time with practice. [Tr. 265, 828-832,
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844, 857, 861]. |If the pilots also support a 10 foot clearance rule
out si de the approach corridor in areas |less than 10 fathons that have
not been exhaustively surveyed and which the charts and Coast Pil ot
war n agai nst entering, then such customwould be negligent. It is

wel |l settled that custom and usage do not justify negligence. Tug

Ccean Prince, Inc. v. United States, 584 F.2d 1151 (2d G r. 1978),
cert. denied 440 U S. 959 (1979).

Finally, Appellant argues that it was error for the
Adm ni strative Law Judge to find there was a "tried and tested
anchorage area" south of the N kishka docks. [D&0 p. 31]. Appellant
mai ntains that the facts do not support such a finding because the
various pilots testified that they anchored 1 to 5 mles south of the
dock.

As noted above, each pilot testified unequivocally that he al ways
anchored south of the dock and outside the ten fathomcurve. [Tr. 261,
307 (Boyd); 817-819 (Osnes); 887 (Joslyn); 897 (Cary); 932, 941
(Hawker)]. This customary anchorage area, which is supported by
substantial evidence to be "tried and true," is clearly ascertainable
by reference to Chart No. 16662. It is obvious that anchoring in this
area is an unwitten decision by consensus to specifically avoid
anchoring inside the 10 fathomcurve in an area that Appell ant
unfortunately sel ect ed.

It is nmy conclusion, therefore, that the Adm nistrative Law
Judge's factual findings are not clearly erroneous and are
substantiated by reliable, probative and substantial evidence.

The single exception is the finding that the anchorage site was chosen
for Appellant's ease and convenience, a finding which is conjectural
but of no consequence to the outcone of this case.

Appel | ant next argues that his decision to anchor where he did
anounted to an error of judgnent rather than negligence and that he
shoul d therefore be exonerated.

Error in judgnent is an affirmative defense to negligence. It
recogni zes that:
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...there are occasions where an individual is placed in a position,
not of his own maki ng, where he has to choose between apparently
reasonable alternatives. |f the individual responds in a reasonable
manner and uses prudent judgenent [sic] in choosing an alternative he
is insulated fromany allegation of negligence. H ndsight may show
that the choice was poor under the circunstances; but hindsight is not
t he measure of conpliance. Decision on Appeal No. 1755.

Appeal Decision 2173 (PIERCE), affirnmed, NITSB Order EM81. Accord
Appeal Decision 2325 (PAYNE); Appeal Decision 1940
( HUDDLESTON) .

The error in judgnent defense assunes that reasonabl e people
woul d differ over a course of action, Appeal Decision 2216
(SORENSEN), and thus the question in each case is whether a
conpetent |icensed officer m ght reasonably have chosen the ill-fated
alternative fromanong those choices available at the tine. Appeal
Deci si on 2034 (BUFFI NGTQON), affirmed, NTSB Order EM 57; Appeal

Deci sion 2167 (JONES)

Here, the alternatives facing Appellant were to anchor at Honer,
sl ow down the transit, sail up and down an established route, anchor
south of N kishka [D& p. 31] or navigate inside the 10 fathom curve
to this new anchorage site. In weighing these alternatives, the
degree of care required under the circunstances is proportionate to
the extent of |oss should an accident occur. THE CLARITA, 90 U S 1,
15 (1874). In addition, where loss may result to the marine
environnment, extrenme caution is required:

In any event, a higher standard of care nust be inposed on the
operators of vessels which have the potential for causing great
environnmental harm if poor navigation judgnents are nmade. It is
true, as Appellant argues, that vessels are free to traverse any of

t he navigable waters of the U S. But, if an operator takes his vessel
Into an area which he knows, or reasonably should have known, is
hazardous, and by his action creates a threat to the safety of the
vessel or to the quality of the marine environnent, then his actions
may be negligent, and he nust bear the responsibility for them

Appeal Decision 2057 (SH PP) .

Here, Appellant faced several alternatives that invol ved
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virtually no risk to the marine environnment and no risk of groundi ng.
The charts and Coast Pilot contained explicit, detailed warnings to

avoi d doi ng precisely what Appellant decided he would do. It is clear
that a conpetent, |icensed officer would not have el ected the
alternative to anchor the vessel where Appellant did considering the
potential for enornous damage that could result froma spill. "It is
not good seamanship...to assune that the chart is wong. . . . The
master is bound to stop his vessel if in doubt." Canada S.S. Lines,

Ltd. v. Geat Lakes Dredge & Dock Co., 81 F.2d 100, 1936 AMC 575
(7th Gr. 1935). Appellant failed to prove that his actions were an
excusabl e error in judgnent.5

|V

On July 9, 1987, seven days after the groundi ng, the Coast Quard
Marine Safety O fice, Anchorage, sent NOAA the foll ow ng nessage,
whi ch was introduced at the hearing as Coast Guard Exhibit 27:

Reports indicate the vessel was preparing to anchor five (05) mles
south of the Kenai River, position 60-29.4N 151-26.4W [four and] one-
half mle offshore when the incident occurred. Navigation informtion
available at this tinme indicates this position to be safe for vessel
traffic.

To ensure the safe transit of vessels in this area | request the NOAA
vessel FAI RNEATHER while in vicinity, md to late July, conduct a
survey of the general area to |locate and define any subnerged object
whi ch may hazard navigation. Per Ref A this area has a substanti al
vol unme of tanker traffic and legitimte concern exists over the safety
of navigation in this area. [Enphasis added].

Hi ghlighting the clause in Exhibit 27 that "navigation information
available at this tinme indicates this position to be safe for vessel
traffic,” Appellant alleges that both he and the Coast CGuard shared a
reasonabl e belief the area was safe for navigating prior to the tine
the post-casualty surveys disclosed the presence of the unknown,
subnmerged rock. Citing Federal Rule of Evidence 801(b), Appell ant
argues that the highlighted phrase from Exhibit 27 constitutes a

bi ndi ng adm ssi on agai nst interest by the Coast Guard and, as such,
operates to excul pate Appellant fromfault.

5 See Continental Grain Conmpany v. Steamntug ARLI NGTON, 1927 A M C.
900, 19 F.2d 285 (2d Cr. 1927) for facts that are remarkably sim|lar
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to those in this case.

Exhibit 27 was clearly prepared by a duly authorized Coast CGuard
officer while acting within the scope of his authority and, to the
extent it can be interpreted as an adm ssion against interest, it is
adm ssi bl e under Federal Rule of Evidence 801(d)(2)(D) and is not
consi dered to be hearsay.

However, the highlighted | anguage all eged by Appellant to be the
adm ssion is not binding on the Coast Guard. Even though factual
assertions in formal pleadings and pretrial orders in federal court
are, absent anmendnent, considered judicial adm ssions and concl usively
bi nding on the party who nade them Anerican Title Ins. Co. V.
Lacel aw Co., 861 F.2d 224 (9th Cr. 1988), assertions contained in
docunentary evi dence are not binding and nay be explained or rebutted
by additional evidence, with the trier of fact free to determ ne what
wei ght to be placed on the adm ssion thereafter.

The case cited by Appellant in his Brief, US. v. DKG
Appal oosas, Inc., 630 F. Supp. 1540 (E. D. Tex 1986) supports these
propositions, as do Wlbur-Ellis Conpany v. MV CAPTAYANNI S "S",

451 F.2d 973 (9th Cr. 1971), cert denied, 405 U.S. 923, 92 S.C. 962,
30 L.Ed. 2d 794 (1972); C.H Elle Const. Co. v. Western Cas. & Sur.
Co., 294 F.2d 459 (9th Cir. 1961); Schiller v. Penn Central

Transp. Co., 509 F.2d 263 (6th Cr. 1975 ); Quenther v. Arnstrong
Rubber Co., 406 F.2d 1315 (3d G r. 1969); Wite v. Arco/ Pol yners,
Inc., 720 F.2d 1391 (5th G r. 1983); Enployers Mut. Cas. Co. of

Des Moines v. Misqueda, 317 F.2d 609 (5th Cr. 1963); and U S. v.
320.0 Acres of Land, More or Less in Mnroe County, State of Fla.,

605 F.2d 762 (5th Gr. 1979). The other case cited by Appellant,

Childs v. Franco, 563 F. Supp. 290 (E.D. Pa. 1983), is inapposite
in that it concerns statenents made during trial by a party's |awer.

Here, the purpose of the telex was to request NOAA' s assi stance
I n determ ni ng whether the area was safe for navigation or not. At
best the neaning of the highlighted | anguage in the first paragraph of
this telex is anbiguous, and, in light of the vol um nous evi dence that
the grounding site was not safe for navigation at |ow tide by deep
draft vessels, as well as the warnings contained in governnent
publ i cations, the Adm nistrative Law Judge was entitled to assign
m ni mal weight to this tel ex.
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It is too well established to require extensive citation that
‘credibility choices and the resolution of conflicting testinony are
within the province of the court sitting without a jury, subject only
to the clearly erroneous rule of Fed. R Cv. P 52(a)..." Gty of

New Orl eans v. American Commercial Lines, 662 F.2d 1121, 1123, 1982

A MC 1296 (5th Gr. 1981). Accord, Appeal Decision 2302

( FRAPPI ER), Appeal Decision 2347 (WLLIAVS). | decline to reweigh

any possible conflict between Exhibit 27 and all other evidence in the
record tending to show that Appellant shoul d have known the area was

I n fact unsafe.

V

Finally, Appellant contends that the six nonth |icense suspension
was overly severe and failed to give proper weight to the evidence he
submtted in mtigation pursuant to 46 C. F. R 5.569.

It has been held repeatedly that the order inposed at the cl ose
of the case setting the period of suspension is within the discretion
of the Admi nistrative Law Judge and will not be nodified on appeal
unl ess clearly excessive or an abuse of discretion. See Appeal
Deci sion 2463 (DAVIS), affirnmed sub nom Yost v. Davis, NTSB
Order EM 155 (1989), and cases cited therein. The suspension inposed
upon Appellant is within the suggested range of orders provided in 46
C.F.R 5.569. Considering Appellant's conscious disregard of
publ i shed warni ngs, as well as the risk posed to the marine
envi ronnment by Appellant's negligence, | find nothing excessive in the
| engt h of the suspensi on.

CONCLUSI ON

Havi ng reviewed the entire record and consi dered Appellant 's
argunents, | find that Appellant has not established sufficient cause
to disturb the findings and concl usions of the Adm nistrative Law
Judge. The hearing was conducted in accordance with the requirenents
of applicabl e regul ations.

ORDER

The Decision and Order of the Adm nistrative Law Judge dated 8
Decenber 1988 at Seattle is AFFI RVED.
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MARTI N H DANI ELL
Vice Admral, U S. Coast Quard
Vi ce Commandant

Si gned at Washington, D.C. this 26th day of July, 1990.

*xx*xx  END OF DECI SI ON NO. 2500 *****
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